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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Judith L. Corley, Esq.

Rebecca H. Gordon, Esq.

Perkins Coie SEP 7 2010
670 Fourteenth Street, N.W.

Washington, DC 20005

RE: MURs 6078/6090/6108/6139/6142/6214
Obama for America
and Martin Nesbitt, in his offioisi capacity ss
Treasurer

Dear Ms. Corley and Ms. Gordon:

On September 29, 2008, October 14, 2008, November 3, 2008, December 9 and
11, 2008, and September 18, 2009, the Federal Election Commission notified your client,
Obama for America and Martin H. Nesbitt, in his official capacity as Treasurer, of complaints
alleging violationn of the: Federal Election Campaign Act of 1971, as amended ("the Act”). A
copy of eech complaint was farwarded to your client at that time.

Upon fixther review of the allegations contained in the complaints, and information
supplied by your client, the Commission, on August 24, 2010, found that there is reason to
believe Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated
2 U.S.C. § 441a(f), a provision of the Act, and authorized an audit pursuant to 2 U.S.C. § 437g.
Also on this date, the Commission dismissed aRegations thet Obama for Ammaica and Martin
Naubitr, in his officiul capacity as Treasarer, violated 2 U.S.C. §§ #¢1e and 441f. The Factual
and Legal Aniysis, whxchformedabasufmtheﬂmmissxon'sﬁnﬂings is wimched for yeur
information.

You may submit sny faatial or lega! materials that you bedieve are selevant to the
Commission's considesation of this matter. Please submit such meterials to tha Genaoral
Caunsel's Office within 15 days of receipt of this letter. Where appropriate, statements should be
submitted under oath. In the absence of additional information, the Commission may find
probable cause to believe that a violation has occurred and proceed with conciliation.

Pleeye note that vou hawe a legal obligation to preseeve ali decaznents, recoeds and
materials ieiating t this neatter uotil such time as you ae nntiiied that the Commimion ats
closed its fido in this zutter. See 18 U.R.C. § 1519.
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If you are interested in pursuing pre-probable cause conciliation, you should so request in
writing. See 11 C.F.R. § 111.18(d). Upan receipt of the.sequest, the Ofiice af the Gmeml
Counsel will niake recommendations to the Cothimissinn eithee propesing ae agreemeat in
settlement of the matter or recoromamdeng declining that pre-prohatée eause canciliatian be
pursued. The Qffice of the General Counsel may recemnmend that pre-probable cause

‘conciliation not be entered into at this time so that it may complete its investigation of the matter.

Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent.

Reguests for extensions of tinre will not be routinely grantod. Requests must be made in
writing at least five days prior to the due date of the responseandspecnﬁcgoodcausemustbe
demonstrateii. In sddition, the Office of the General Counsel ordinarily will mot give emtensians
beycud 20 dlyu

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and

. 437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made

public.
If you have my guestions, please contact Caxnllla Jackson Jones, the attorney assigned to
this matter, at (202) 694-1650.

On behalf of the Commission,

Matthewis Petersen
‘Chairman

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214
Martin Nesbitt, 2s Treastrer

L INTRODUCTION

These six matters involve overlapping allegations that Obama for America and Martin
Nesbitt, in his official eapaaity es Treasurer (“OFA” ar the “Committee”) - Barank Obama’s
principal campaign comrittee for the 2008 presidential election - accepted varicus excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended, (“FECA” or “the Act”).

The complaints vary in their approach to presenting similar allegations. While some of
the complaints rely primarily on media reports regarding anecdotal examples of allegedly
suspicious online fundraising transactions, see MURs 6078/6090/6108, other complaints provide |
a listing of transactions that are alleged to be part of suspicious patterns in OFA’s fundraising
receipts. See MURSs 6139, 6142, 6214. Rather than attempting to address all of the transactions
being queationed, OFA foeases en its coonpreliensive somplimnce system, and wsserts that this
system aliowed them to identify s takm eppropriste serrective actien u to all Guributions for
which there were genume questions as to possible illegality. See OFA Responses in MURs |
6078/6090/6108, MURs 6139 & 6142 and MUR 6214. Respondents assert that all genuinely
excessive and prohibited contributions detailed in the complaints have been refunded.
Respondents also contend that Complainants’ allegations are highly speculative, lack the
specificity needed to demonstrate a violation of the Act, and that the patterns identified by
Complainants do not support any inference of illegality. Jd

Page 1 of23
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During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional Information (“RFAIs”") regarding
apparent excessive contributions of the same general type as those identified in the complaints.

While the Committee was responsive to issues raised in the RFAIS, a review of Committee

~ disclosure reports suggests that OFA has accepted, and failed to take timely corrective action

with regurd to excussive contributtens, which may totdl between $1.89 million and $3.5 miltion.
See Chart A, infra.

Based on a review of the complaints, the responses, and other available information,
including the Cammission’s analysis of disclosure reports, it appears that QFA accepted

excessive contributions that were not refunded or otherwise cured in a timely fashion.

. Accordingly, for reasons explained in more detail below, the Commission found reason to

believe that Obama for America and Martin Nesbitt, in his official capacity as Treasurer, violated

'2US.C. § 441a(f), and authorized a Section 437g audit.

In contrast to the substantial support for allegations relating to excessive contributions,

‘the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of

Section 441¢) and from fictitious names (in violwtion of Section 4411) arc either whotly

speeulative ar appear to involve sums that are da iirimig both in terma of dollar araount and as a

pescertage of OFA’s overall receipts. Accordingly, for reasons explrined in more detail below,
the Commission dismissed allegations that Obama for America and Martin Nesbitt, in his official

capacity as Treasurer, violated 2 U.S.C. §§ 441e and 441f.

Page 2 0of 23
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II. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Internet, it has opined that a committee which intends to solicit and receive
credit sard cemtributions over the Intomet mrast be able to verify the identity of tiiose who
contribute vie aredit cand with the: 5. degree of candidance that is generaily provided when 8
commitise accepts a check via direct mail.! Advisory Opinian 2007-30 (Cheis Dodd far |
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Card
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also

" Commission Guideline for Presentation in Good Order (guidance to presidential campaigns

seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
coneerns over the receipt of prohibited contriburtions” regarding its online contributions as its
contributions solicited and received through any otiver methed. J/d (quating Mbtotiing Credit
Cazit eexd Dbt Card Contihutions, 64 Fact. Ren. at 32395).

! Advisary Opinions feave laoked Sxvorably upon several muthods for notifying contributors of a committee’s legal
obligations as well as verifying contributors' identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act's source restrictions and contribution limits,
requiring a donor to completo and submit for processing a contribution form that includes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. See, e.g.,, AO 2007-30 at 3. The committee

| _ should alsw inslude pessudams thet will allcew it tu scroo En cyraritctioss made ming werpaasts ar business entity

* credit amnis, sud a procoes whiseby the desar mmet atsast: (13 the casdribution is made irom his awn funds and net

thoza ef annthes; (2) coniribatinng:ave not mado fix: yenaral toacsury funds of a carpuration, bbor organization @
national hank; (3) donor is 2ot a faderal govanment contractor or a fareign nstional, but is @ citizen or permanent
resident of the United States; and (4) the cantribution is made on a persanal credit card fir which the donor, nota
corporation or business entity, is legally ohligated to pay. /d at 2-4.

Page 3 of 23
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As a safeguard against receiving prohibited contributions, the Act’s regulations hold the

* committee’s treasurer “responsible for examining all contributions received for evidence of

illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether ﬁey were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the I¢gality of the contﬂbutioﬁs." 11 C.FR. § 103.3(b)(1). Ifthe
contribution awmrot he detarnrined 1o be lepal, or is discovared ta be illegal even though it “did

not appear te be illegal” at the time it was received, tha trcamrer must refunil the contribution

" within thirty (30) days of the date of said discovery. 11 CFR. § 103.3(b)(2). By contrast, if the

committee determines that a contribution exceeds the contribution limitations enumerated in
2US.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or

obtain a written redesignation or reattribution of the excessive portion. 11 CF.R.

§ 110.1(b)(3)().

A. Background
Obama for America is the principal campaign committee for President Barack Obama.

-. During the 2008 election cycle, OFA, as an authorized candidate committee, was limited to

contributions fimn indivicad donory whe {n the nggregate did not excead $2,300 each far the
primary and genassl elections. 2 U.S.C. § 441a(a)(1)(A). Sinee filing its Stateent of
Organization on January 16,2007, the Committee raised over $745 milllion from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through

 the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.

Respondents explain that, to handle the unprecedented number of donors, volume of

online contributions and dollars raised, they maintained a comprehensive system to review all

Page 4 of 23
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online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108

at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3. The Committee asserts that its internal

system of review surpassed the procedural requirements for the collection and processing of

contributions set forth in the Act, and that as the volume of contributions increased, the

Committee continually readjusted its procedures to ensure that all contributions received

Roenonses in MURs 6139 & 6142 at 2-3.

" complied with the Act’s requirements. OFA Respomse in MURs 6078/6090/6108 at 3-4; OFA

The consolidated OFA Response £ MURs 6078, 6090 and 6108 includes an Affidavit

from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in

the online contribution process that must have been met before the website would accept a

contribution;

The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location

that the donor could not miss;

No donor could make a contribution without first affirming that the funds were
lawful and consistent with the Act’s requirements, by checking a box confirming
that the donor was a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corpomtion, laber omganidation or matioral tank, and were not provided by anv

persen other then iinz denor;

Donare who entered foreign eddreases were raquired te check a bax confirming
that they wesee either a United States citizen or a permanant rasident alien, and
provide a valid 1J.S. passport number. /d. at 3-4; see also Affidavit of Henry

DeSio (“DeSio Aff.”) §{ 3-6.

The DeSio Affidavit goes on to describe the compliamce und vetting process that occurred

after the online contributions weve processsid by a third parnty veadiir and submiitted to ths

Committee:

Page 5 0of 23
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. At regular intervals the Committee conducted automated searches of its donor
database, which included all conttributiuns (whether mistd ouiine or stmough other
mechastisms), to idemtify any frauduiest or excessive domatinns;

) Contributions from repeat donors were examined to ensure that the total amount
received from a single donar did not exceed contribution limits; and

) As examples of questionable information, erroneous data or fraudulent
contributions were identified, the Committee's automated searches were refined
to query other contributions that might contain similur pattemns of erruneous or
frauttulent duta. Jd. at 4.

Respondents also deny diicgations that the Committee received excessive contributions,

. including contributinrs fram its joint fundmising cemamittee, the Obama Victery Fusd amd
Andrew Tobias in his official capagity as Treasurer, and assert that all contributions were
- properly allocated, and refunded, redesignated or reattributed, as appropriated. OFA Responses

in MURs 6139 & 6142 at 2-3.
B. | Excessive Contribution Allegation
| 8 Facts
The complaints involve allegations based on Complainants® direct review of disclosure
reports filed by the Committee as well as information gleaned from online media reports, and

" claim that Respondents scoepted excessive contributions in addition to knowingly receiving

conbiitintions from prahibited anutars. Fling Conplaint at 2; RNC Complsint at 1-4; Kohtz

" Complaint at 1; Danielc Complaint et 1; Maore Complaint at 1. Complainants list bundreds of

individuals whom they claim made contributions exceeding $4,600 (which would be the
aggregate total of the permissible amounts of $2,300 each for the primary and general elections)
and contend that this is evidence that the Committee’s contribytion processes were utterly
lacking in the appropriate internal controls to ensure compliance with the FECA. Fling

Page 6 of 23
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Complaint at 2; RNC Complaint at 1-4; Kohtz Complaint at 1; Daniels Complaint at 1; Moore
Complaint at 1.

Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,

and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURSs

' 6072/6050/6108 at 5; OFA Responses in MURs 6139 & 6142 at 2. Specifically, the Cumenittee

contends that only 112 of the 602 imdividuals ariginally identified in complaints fur MUURs 6139
and 6142 made contributions that were potentisily excessive but Iater refunded; the rest, they
assert, actually were compliant with the Act. OFA Response in MUR 6139 at 3, OFA Response

~ inMUR 6142 at 3. Respondents provide attachment spreadsheets that list the individuals they

assert were compliant, as well as those who made potentially excessive contributions that were
later refunded or otherwise cured (some timely and some untimely).? OFA Response in MURs
6078/6090/6108 at 5; OFA Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh.
A. Respondents argue that their demonstration that most examples of excessive contributions
cited in the initial complaints were either compliant or rectified in a timely mammer, is evidence
that thernt is me mued for em investigation of their findnews und seposting, amd tint thews mattexs
showiil be dismisseil. |

The Commission reviewed the Cammittee’s disclsurs for the 2008 election cycle,
which reflect that the Committee reported raising approximately $745,689,750 during that time
period. The review determined that the Committee may have received between $1.89 and $3.5

2 The complaint tn MUR 6142 has been supplemented 38 times, most recemtly on Docember 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Coseanittse’s Resgonm to MURx GF29 and 6142 ddied Dec. 29, 2008 addressed mnm of the trmastions suecifivally

- identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed

after that date, and offers the same gencral explanations provided in its response to MURs 6078/6090/6108.

Pige 7023
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million in excessive contributions during the 2007-2008 cycle. These apparent excessive

contributions are reflected in Chart A below.

Chart A

foron | convtmors | ' Saporma
ja1o7 - 1 $103382 | $25702,886
10207 | $116241 | $32880838
[@sor [ s47260 [ s0em288
e [ s18342 [ s22847867
M208 | $35,151 [ $%188803
M3 08 [ §15302 [ $55444868
{408 [ 844825 [ sa1161604 |
M5 08 [ sae | $30,732,459
ime08 | $22,287 [ $21,953,056
M708 | $95010 [ . $51,909,906

M8 08 [ $350,986 [ $50337,860 -
(M908 [,_ 32295521 . $65,000662
MM1008 T $1ioass [ 3150708708
[f2608 | —soves — | sweuse.
Pocos [~ s2ees0 [ ‘104124454" 4849
ot [ sssernst | [ erasees7se |

The Commission issued numerous RFAIS to enable the Committee to explain or rectify
its excessive contributions. Though the Cummittee made significant efforis to identify,

3 The Commission identified $2,295,521 in potential exceasive contributions based on the M9 Report, which
included] $357,166 in emeessiva matributions from 317 individuals (bt were wot refieyied, redesignated or
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated fir the 2008 primary election that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the disclosure reports
indicates that approximately $1,646,236 of these primary-after-primary contributions appear to have been received
by the joint fundraising committee before the candidate accepted his party’s nomination, but the reported
“comtrilrution date” wus the datt the Ainds were tramuiteved Trom OFA te t@e Commikes. Ttwrofore, §1,686,236 in
contribaiems currently categorinod as “peinwry-mies primeory” might rax be excessive, but ‘weve sissply repoated

. incorrestly bx the Commilies. The invextigation will clarify whetirer die Comanittre proywely naporind the reasipis

in its viP dinciemmwes.
4 Showd the $2,295,521 in exosssive eantnikitinns identified by RAD be determisiod to be over-inclusive duc toia

reporiing mirer, the excessive edntibutiing for M9 may be reduced to $649,284 and the Cemmiltae’s tetal pateatial
exresgive contributions may he redueed to $1,898,541.

Page 8 0f 23
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redesignate or refund a significant number of the excessive contributions identified in the

Commission’s RFAIs, the Committee failed to redesignate, reattribute or refund millions in

-~ excessive contributions in a timely manner.

2. Analysis
The FECA provides that no person shall make contributions to a candidate for federal

office or his authorized political committes, which in the aggregate exceed $2,300 exch for the
primary and general electione. 2 U.8.C. § 441a(o)(1)(A). For thx 2008 election cyole, the Aat

penmts a national palitical pasty to receive foam individuals cr persons other than a

multicandidate committee up ta $28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a jeint
fundraising committee established pursuant to 11 C.F.R. § 102.17, may accept up to $33,100 per
donor. 11 CF.R. § 102.17(a). The Act prohibits a candidate or political committee from
knowingly accepting contributions in violation of the contribution limits set forth in the FECA,

see 2 U.S.C. § 441a(f), and where a committee has received an excessive contribution, it has

' |xty (60) days to identify and redesignate, reattribute or refund the excessive amount. 11 C.F.R.

§ 110.1(b); see also discussion, supra, pp. 5-6.
The eomplaints wesde allogstioms that the Committee received nwmerous excessive
contributions baced oa disclosure reposts filed with the Commission, but provided no

.information as to how or whethar a contribution thet might appear to be exceasive on its face was

resolved. The Committees’ responses to the complaiats generally avgrﬂmitmainmimd .
robust compliance system for identifying and remedying excessive contributions, but it fails to
explain how, despite this system, many excessive contributions were apparently left unresolved.
Based on a review of the Committee’s disclosure reports, the amount of unresolved
excessive contributions range between $1.89 and $3.5 million which, while less than .5% of the

Page 9 of 23
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total contributions received, is a substantial amount in potential violation.’ Accordingly, the
Commission found reason to believe Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f) and
authorized an audit under 2 U.S.C. § 437g to work coextensively with the Section 438(b) audit
already underway.

C.  Byssible Foreign National Contributions

The FECA provides that it is unlawfid for a foreign nagtonal, directly or indirectly, to
make a contributioa or donation of memey ar other thing of value in connection with a Federal,

State, or local election, or to a committee of a political party end for a federal political committee

| to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).

A “foreign national” is an individual, partnership, association, corporation or other entity
organized under the laws of or having its principal place of business in a foreign country.
2U.S.C. § 441e(b). A “foreign national” does not include a person who is a citizen, national or
lawful permanent resident of the United States. /d.

| Although the statute is silent as to iny knowledge requirenvent, the Commission’s
implementiag remalations clasfy that a conmmittee can only violate Section 441e with the
kmowing solicitation, gcueptanve, er menizit of a comtribntion from a foosign mtional. 11 CF.R.
§ 110.30(g). The regulatirm conimins three stamdards that satisfy the “knswing” rrquirement:

(1) actual knowledge; (2) reason to know; and (3) willful blindness. 11 C.F.R. § 110.20(a)(4)(0)-

~_(iii). The reason-to-know standard is satisfied when a known fact establishes “[s]ubstantial

’mmmhnhnpwwdcwmmmmm invoplving excessive contributions that are &
fraction of (e amoeaut identified in this matlor, See MUR 5448 (Sharpton) (concilistimg 4%1a(f) violstions totaling
$19,500); MUR 5488 (Bradley Smith) (conciliating 441a(f) violations totaling $40,500); MUR 5496 (Huffinan)

(conelliating 441a(f) vialations tataling $100,000); MUR 5568 (Empawer Illinnis) (conciliating 44 1a(f) violations

totaling $70,000); MUR 5749 (GSP Consuléing Corp. PAC) (conciliating 441a(¥) violations totaling $28,800); MUR
5887 (Schwarz for Congress) (conciliating 441a(f) violations totaling $4,748); MUR 5889 (Republicans for
Trauner) (concilisting 441a(f) violations totaling §17,099).

Page 10 of 23
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probability” or “considerable likelihood” that the donor is a foreign national. See Explanation
and Justification for Prohibition on Contributions, Donations, Expenditures, Independent
Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg. 69940, 69941 (quoting

- BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness standard is satisfied when “a

known fact should have prompted a reasonable inquiry, but did not.” See id at 69940.°
1. Fauty

Several of the complaings allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions from forcign nationals. As support for these alisgntions, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been mvw to U.S. dollars from a foreign currency); and
?3) vﬁou media outlets reported that foreign nationals may have contributed to the Committee.

Complainants argue that there are widespread problems with the Committee’s
compliance systems, which warrant investigation into all of the Committee’s contributions
received from individzals with fo?eign adtiresses. Fling Complaint ot 1; RNC Complaint at §-2;

~ Kohtz Complaint at 1; Daniels Camplaint at 1; Moare Conplaint &t 1. The Complainants who

¢ Before the regulation was revised in 2002, Commissioners expressed concerus about the level of scienter required

under Section 441e. For example, a Statement of Reasons (“SOR™) issued in a Section 441¢ case decided shortly
bofose revisien of the reguldtion examined tiie statutery language and legislative history to conclude that despito the
absence of precise language of a “knowledge requirement” in the statute, “it would be findamentally unjust to
assess liability on the part of a fundraiser or recipient committee that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted ia specific
assurances of tire contribuzion’s legality.” MURs 4530, 4331, 4547, 4842, ¥509 (Sutement of Reasons by
Comtmissioner Thorsus I ré Démocmtic Nativeul Cemmittes, et al.) at 3. Thus, coupled with the Explazation and
Justhication isseed it Nusonbex 2002, 1 levowindgye weplinsment sery be Inftwed based on sinifler provisions in the
Act it syweifiealiy ieludod sech lmgruage dessite thin abmsage of any lewissige regeinetuweit in the stamts. /4 at
2 (piting 2 U.S.C. §§ 441, 4410(a)), Serulsv 11 CF.R. § 133.3(b)X1), which providos thet cantribetions whie did

. not agpear to e fom a prohibited source must ba returned within e spacified perind from the date on which the

Committae bacomes awars of information indicating that the contribution is uniaviful.
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rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligible donors temporarily living abroad. One complaint pointsto a
newspaper report that asserts that the Committee received 37,265 contributions that were not in
whole dollar amounts, which the author cancludes could be evidence that those contributions

were convertod from foresign crrencives to the U.S. dollar, amd therefore canw from foreign

nationals. MUR 6090 Complaint (citing Bx. K). Complainsnts affer no hufimmation to suppart

the conclusion that such funds were contributed in foreign currenates er that the individuals who

- made contributions in foreign currencies were not lawful donars. Finally some of the complaints

cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

. A report about a group in Nigeria was reported to have sponsored an event, the
proceeasis af which vre purpostnstly gaing to ke donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

. Media eoverﬁge of a public statement made by Libyan leader Muarmmar al-
Gaddafi opining that foreign natiomuls sapported candidate Obama and may have
contributext to the Commiittee. Jd, (citing Attach. C);

° Un-soxenn] allegations that &n émonymaus FEC meulyst informaed ki superims
that tie: Cemmittar had acoepted millions of preitibited sentribeticus from foreign
natiezsls and his warnings went unheeded.’ . (citing Attach. D);

° Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts to sell in their store. /d. (citing Attach. A, E, F);

° Article about an Australian man who edmitted to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept his contribution. Id. (citing Ex. H); aull

° Report about and a Canadian man who deliberately made false statements in order
to get the Cocamittee’s onlina centribution system: to secept his cantfbution. Jd.

7 Despite efforts by the Commission, fob veracity of these allogslions has aot beew senfirmed to date.
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The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport number. /d. Finally, the Committee asserts that it maintained a system that at regular
intervals surveyed all contributions received from foreign addresses, personally contacted

contributors who were not kuown to txe U.S. citizens or lawful permasent sesidents, and requfied

the submissian of valid U.S, passpart iaformation. /d. at S.
3. Anelysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, or failed to refund contributions after becoming aware of a basis for questioning
whether the contr.ibutions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed.

Complainants added up all contributions from donors with foreign addresses and alleged
that all or significam numbers of those contributions must have come from foreign nationals
because media reports had identifisd four foseign nationals who vrere alleged to hawe bron
contributors. RNC Camgplasirs 6t 1. The Cnﬁmﬂm receivad approximataly $1,314,717 in
contributions frorz 10,463 indivirhiels with foreign addresses. The fact that these cantributors
listed foreign addresses is not, as Complainants elaim, prlmﬁﬁwie evidence establish that the
contributors are foreign nationals or that their contributions should be suspect. 11 C.F.R.

§ 110.20(a)(4)Xi). Although Complainants argue for a comprehensive review of all contributors
with foreign addresses, neither the media reports nor the complaints offer any specific
information that would suggest that any of the contributors with foreign addresses, other than the

Page 13 of 23
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four specifically identified in the media reports, are not American citizens living abroad, who are
entitled to contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima facie evidence that a contribution might have come from an impermissible
foreign source is incorrect. First, there is a wide variety of explanations for a contribution to be
in non-whole dollar amounts, other than being a foreign cwrrency. Second, uven if the
condrihntion was made using a fareign cureney, thare is no legal presumption that the tsa of
foreign eurrency is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make cantributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While mfotmauon that a contribution is received from a foreign address, foreign bank
and/or in a currency other than U.S. dollars might serve as pertinent information in examining
the contribution, the mere presence of such indicators does not establish reason tc believe that
the Conmnittee violated the prohibition against receiving centribuations from foreign nationals.
Rather, a Committee need only make a “reasonable inquiry” to vorify that the contribution is net
from a prohiblted source to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(aX7).
ﬁere.there is evidence that the Committee made reasonable inquiries into the source of thase
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
certifications before processing their contributions; and(B)minﬁininganintemalsystemto

23 - review all contributions received from foreign addresses for compliance with the FECA and its
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regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a valid U.S. passport number. /d; see 11 C.F.R.

§ 110.20¢a)(7) (“[A] person shall be deemed to have conducted a reasonable inquiry if he or she
seeks and obtains copies of current and valid U.S. paseport papers.”).

The Commission eaviewed the cortributivas received by the Conmiittee from individuals
with foreign addresses wha contributed ta OFA during the primary and genezal election months
of Fébruary 2008 and August 2008, respectively.! This review provided insight into how the
Committee’s compliance system was working, whether it was effectively identifying potentially
prohibited contributions, and whether corrective action was taking place to resolve questionable
contributions. In addition to specific individuals identified in the complaints (see discussion
below), the Commission’s review found only eight contributors living abroad (who contributed a
total of $2,147) that failed to give personal information required for the OFA disclosure reports.
Consistent with the assertions in the Committee’s response, the Commission’s review found that
contributors outside of the United States were required to affirm that they were United States
citizens. See OFA Respoase in MURs 6078/6090/6108 at 4-5. In fact, the website would not
accept contributions from individuals outside of the United States without eertification that they
were citizens or legal permanent residents. Jd. Contributors outside of the United States were

* 9'The Commission has approved of the use of examining samples in order to ascertain whether excessive and

prohibited contribution violations are substantial enough to warrant further inquiry. Ses, e.g., 11 CFR.

§§ 9007.2(f)(1) and 9038.1(£)(1) (approving the use of sampling in the audit context to determine whether excessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, the Commission
opted to review a sample of disclosure reports at the reason to believe stage in order to ascertain whether the
violations of the Act alleged in the complaint are indicative of broader flaws in the Committee’s compliance system
and/or are significant enough to recommend that en iavestigation of the violations is warranted.
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typically employed by the United States government or military, or working in the international

offices of American corporations, or for American non-profit, human rights or religious

organizations.

The contributions cited as examples of Section 441e violations in the complaints are

insufficient to support a reason to believe finding for the following reasons:

There is no suppett for the inference that the Coremlities revelved contributions or
was in any way connected to the Nigerian fundraiser or its coordinators, as the
same media reports indieate that the Nigerian govamnent seized the fonds mised
and are investigating the mattenas & frandulent schame. RNC Complaint, 6xh, A.

There is no information supporting the allegation that the general comments made
by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arab and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even
have been involved in legitimate contributioir campaigns to emable him 1o win the
American presidency” are releted o any identifiable contributicas or fandraising
efforts for the Committve. /d

The allegations that coniributions receivod by the Canmmmittes, which wens not
made in whole dallar amounts must have been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of manies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. /d.

The Australian mam cited in the media repert aduaits (in the same repert) that he
knowingly mule the illegel costributivn tisuugh bypassing the online security
protucols by entering a fhise pastport number amni fraudulently certifying that he
was an American citizen living abroad, in order to get the website to accept his
contribtion. RNC Cotaplaitt, Exh. H, OFA Regpunse in MURs 6078/&096/6108
at4.

While the Canadian donor did net admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Commiittee asserts that the website did require a certification of citizenship to
make contributions from a foreign address and the contribution from the donor
has siogs beea refomied. OFA Respsnss i MURs 6078/6090/6168 at 4.

- See OFA Response in MURe 6078/6090/6108, Exh. A.
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According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and $24,770, respectively.” RNC Complaint, Exh. A.

The same report indicates that the Edwan brothers inserted the abbreviation “GA” in the address

' line reserved for the name of the contributor’s state of residerice, which the Committee might

have mistaken to stamd for “Georgia” ratier than “Gaza.” 4 The supert also eites » eampaign
officiné wha atains that until the medén identifiud the Edwvan brathers as beiag residenta of Goaa,
the Comamittes had no reason to believe tle: Edwans lived sutside of the United Steins. Jd

The Act provides that where a contribution does not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.
11CFR § 163.3(b)(2). Here, the Edwan brothers made 28 t-shirt purchases, 22 of which were
refunded within 30 days of receipt.”® Refunds of the other six purchases (for $4,130) were made
within two weeks of the first media report identifying the brothers as foreign nationals.

While it is unclear when the Committee discovered all of the contributors cited in the
media reperts were foreign nmationals, the Cosanitiee did refind all of the contributiens witkin 30
days of those seports ar the information about the idantity of thass cantributias kesoming public.
Mareover, the fact that a review of the Committee’s disalosure reperts has identified only $2,147

' "nawlmblmmmmmmmammngmwwum

contributions. 11 CF.R. § 100.53; ses also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchzyms o a potiziml comitts 5 candiaints for & Sidmising them is a contrivution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).

¥ Hosn Biwan amde soven osmuibutions, Wi of which wam txanded. Oty tim fowr swikiiest tessmmizs ($107,
$1,217, $834 und $508) were refuridedd outslsis the 30-day window. Mmir Edwnn made 21 catiiibutiuas, all bus
two of whish (for $94 and 81,290) ware rafimded within the 30-diy window. Id A satal of $4,130 of the
contributions made by tho Edwans was refinded outside the 30-day window, bnt within two weeks of the first media
report.
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in contributions from eight donors with foreign addresses that might be questionable, with no

additional information on whether they are in fact foreign nationals, mitigates against finding
reason to believe that the Committee violated 2 U.S.C. § 441e.

Because the potential Section 441e violations are limited in scope and amount ($6,277)
and because there is insufficient information to suggest that the Committee acted unreasonably in
relying on the information provided by cortributers affirming that they were United States
citizens, the Comxmissinn consluded that opening an investigation into this issue would be an
ingﬁ_cient use of its limited resources. See Heskler v. Chaney, 470 U.S. 82t (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was

* filed).

* Accordingly, the Commission dismissed allegations that Obama for America and Muﬁn
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions
from foreign nationals.

D.  Possible Coeltributions from Unlmown Individuals

The Act peovides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a contribution made by one petron in the name of another.
See 2.U.S.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is
M or discovered to have been made to refund the impermissible contribution. 11 C.F.R.

- §103.3(bX(2).

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
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internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants present two types of arguments for why the
Committee should have been on immediate notice that certain contributions did not come from
legitimate sources. First, some of the complaints contend that certain contributions were linked
to names that were clearly fictitious, and the fact that such contributions were processed by the
Committee’s online fundraising system is evidince of widespreud fidlme in its compliancs
systam azd warrants investigatior.. Senond, one of taw leter comphsints (MUR $214) paints to a
range of anonmlies in the pattams of the contributions attributed to particular individuals as
being sufficiently unusual and unlikely as to put the Conunittee on notice that these contributions
were illegitimate.
1. Facts

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent names, addresses or credit card information. Examples of these
individuals include:

o Good Will - az individeal who listed his nae=re as “Good VR1L,” his employer as
“Loving,” occupation as “You” and who provided an address that turned out to be
for & Geod Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780
contributions in $25 incxsenemts betweea Masch 2008 and April 2608, tataling
over $19,500;

° Doodad Pro — an individual who listed his name as “Doodad Pro,” his residenco
Nande, NY, occupuition as “Leving,” and empleyer s “You” made over 850
contribations in $25 increments betwsen November 2007 and April 2008, totaling
over $21,250;

° Persons wita fictional addressns — some imdividuals previded queatidrable nanus

and fictitious adilressas, including “Test Person” radiding in Snme Place, UT,
“Jockima Albarton” residing at a fistional address in Wilmington, DE, “Derty

Page 1Y of 23
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West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and .
o Persons with obvious fictional namé ~ some individual donors provided
nonsensical nanses inrcluding, “Hbkijb, jkbki,” “Jgtj Jgaiifgi,” “Dalsudbu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”

During the cour:%;e of its compliance process, and before the nsmes were made public in
media reports or complaints, the Committes asserts that had already identified marry of these
same contributions as baing of questionab# legitimavy. Disclosure reports indicaeed that ssvemal
of the “contributions™ urade by fictitions donams cited in the complaints either were never
accepted due tc mvalid informatian (e.g., invalid credit card or banking information) or were
refunded immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refunds were done on a rolling basis before their
contributions appeared in media reports. Further, most of the refunds were completed to almost
all'of these prohibited contributors within weeks of the first media reports and/or the initial
complaints filed with the Commission.

Thre Complaint in MUR 6214 makes an extensive and tetailed anzlysts of various
pattrms in the Commitise’s receiris. ‘This eomplaint alleges that the Committee failed to make
immediate uso of an.Address Verification Systam to confiym that anntribator’s reported
address information matched the address infomatinnforthecreditcndﬁsdtomkelhe
contribution, which allowed the Committee to accept online contributions in transactions that
would have been rejected by other vendors accepting credit card payments over the internet.
Mmmmggummmeabmof'&isa&gmquuuﬁmsuwwheﬁuthe
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
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suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional

Donations that were in whole dollar amounts, but not in multiples of $5; 3) Multiple Day

. Donations where a donor has two or more donations on the same day; 4) Duplicate Donations

where the donors appeared to make two or more contributions of the same amount on the same

day. Complainant alleges that the Committee accepted an urnusually large number of

contributions that fit into theee patterns, which it deemed to be suspicious and merit further
review.
2. Analysis
As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to

verify the identity of contributors and screen for impermissible contributions with the same level

- of confidence that applies to other methods of fundraising, and act consistently with Commission

regulations. See AO 1999-09 (Bill Bradley for President, Inc.). Complainants contend that the
Committee’s acceptance of online contributions from the unknown persons identified in the
complaints is clear evidence that it had no control mechanisms in place to catch third party fraud.

Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the

complaints argue, an investigition of all contributions is warranted, Jd RNC Suppl. Complaint
at3.5.

Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refind their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internial system runs regular searches of its donor database in onder to identify information that
contributions may be fraudulent. I, at 5. The Committee also asserts that through its vetting
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and compliance system, as individuals who provided fictitious information are identified,
subsequent searches are modified to look for similar individuals or patterns of fraudulent donors
that were previously identified. /d. Regarding the individuals identified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had been identified and refunded before the complaints were filed. /d.

The coniplaint cing the mamos of eleven ilividumls with aleged fictitious names that
allegedly made comtributions ¢ the Comenittee. Qnly theee of these individunis gave
costributians that were actually received and aggregated over $1,000; they include:

e “Doodad Pro” made 850 centributions in $25 inorements totaling $21,250,
¢ “Good Will” made 780 contributions in $25 increments totaling $19,500, and
o “Hbkjb, jkbkj” made a single contribution of $1,077.23,

The “Doodad Pro” and “Good Will” contributions were refunded on a continuous basis either

| before or within 30 days of the initial complaint in this matter, though many refunds were not

made within 30 days of the initial receipt of the contribution. The single “Hbijb, jkbkj"
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donuts cited in the complaint totaled approximately $1,200; none of which has been refunded.

In adder to ascartsin whether there wea a poteutiel systooe breakddwm that might have led
the Committee to acozpt large mmbers of cantributions from unknown persans, the Commission
Mampﬁngofmﬁhﬁmmmecmhmepﬁmmmdgmwelwﬁw .
months of February 2008 and August 2008, respectively. During the sample period, the
Committee received a combined total of $73,976,663 in contributions from over 170,000
contributors. The Commission also reviewed complaints, disclosure reports and media reports

. for individuals whose information appeared to be incomplete, fictitious or otherwise unverified
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as belonging to actual persons, as well as whether suspect contributions were accepted, verified
and, if appropriate, timely refunded by the Committee.
In addition to the contributors cited in the complaints, only six other contributors to OFA

whose names might have been fictitious based on the spelling or other information were

.identified. These six contributors gave approximately $17,445 to the Committee, $14,476 of
which renmins unrefunded. Thus, the complaints and the Commission’s review idemtify u total

of 17 cantributows with patsalially fictitiaus names who gave a total of $60,472 in cantributions
to the Cammittee, 815,6?6 of which has yet to be refonded.

The Commission determined that dismissal of these allegations is appropriate because (1)
the alleged breakdown in the Committee’s compliance system is not bome out by the available
information about the scope and amount of the contributions the Committee received from
allegedly unknown persons, and (2) the majority (approximately 75%) of the prohibited
contributions received from the fictitious individuals cited in the complaint and identified
through the Commission-’s review have been refunded.

For these reayons, the Conrnission determined it would not be an efficient use of its
resources to cpen an invetigation imto this issue with respeet to the Committee. See Heckler v.
Chaney, 470 U S. 821 (1985); MUR 5950 (Hi)lnry Clinten far President) (Frctnal and Legal
Aralysis dismissing Sectinn 441e violation to preserve resouces whare prohibited contributions
were refunded before the complaint was filed).

Accordingly, the Commission dismissed allegations that Obama for America and Martin
Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions
from unknown persons in the name of another.
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